
 

 

LEGAL ENVIRONMENT      7 MARCH 2013  

Lesson Description  

In this lesson, we: 

 Determine the extent to which a particular form of ownership can contribute to the success or 

failure of a business. 

 Apply creative thinking to respond to challenges in dynamic and complex business contexts. 

 Examine exam and general questions.  

Key Concepts 

Selecting a form of Business Ownership 

 Selecting the most suitable form of ownership is an important matter for the business owner.  

 A wrong decision could retard the future growth of the business or restrict its ability to raise large 
sums of capital.  

 To make the right choice a number of factors need to be taken into consideration.  

Businesses with a legal personality 

Close corporation 

Private company 

Public company 

Businesses without a legal personality 

Sole proprietor 

Partnerships 

 

Businesses with and without legal personalities 

 Whether or not a business has a legal personality is a critical factor when deciding on the form of 
ownership.  

 In the past, a business did not have a separate personality from the owner, and thus the owner 
him/herself bore the brunt of the misfortunes of the business, as well as solely enjoying its success.  

 The business was just an extension of the owner, and this caused problems when trying to attract 
capital and involving others without giving up some control.  

 Of course, when the owner died, the business too ceased to exist. 

 Over time, the concept of an entity separate from the business evolved, and a business (dependent 
on the form of ownership) is now considered a legal ‘person’ with the freedom to participate in 
commercial activities without being linked to the natural life of the owner.  

 Various forms developed, such as the close corporation and the company. 

 The most important thing to remember is that a business which is regarded as a legal personality in 

its own right exists separately from the owner(s), such as a CC or company, and a business without 

a legal personality (sole proprietor, partnership) is linked to the owner. 



 

 

 The choice here affects the nature and size of the business, continuity of the business, degree of 

control over the business, taxation, legal requirements, liability and accountability, and financing 

capacity.  

 All these issues need to be carefully considered as they contribute to the success (or downfall) of the 

business. We will discuss them individually. 

Nature and Size of the Business 

 The nature and size of the enterprise is determined by the nature of its products or services that will 

be made available to consumers.  

 If the enterprise is going to be small with a small capital requirement, such as a butchery, and it is 

going to be managed by one person only, the choice would in all probability be a sole proprietorship 

(trader) or Close Corporation.  

 If, however, a large business enterprise requiring a large capital outlay is envisaged, such as a 

factory to manufacture goods, a partnership or a private company might be the most suitable form of 

ownership.  

 In time, and as the business grows, a public company may be considered. 

Business Continuity 

 Continuity refers to the life of a business.  

 In businesses without a legal personality, such as the sole proprietor and a partnership, there is no 

continuity of the business if the owner/partner dies or is sequestrated.  

 The business ceases to exist and must be wound up. 

 In a CC or a company (both private and public), if a member or shareholder dies or is sequestrated, 

the business continues to exist and may carry on trading. 

Degree of Control/Management 

 Obviously a sole proprietor has complete control over the business, as he/she is the owner and the 

manager, but is this a good thing?  

 It all depends on the type of business and the personality of the individual.  

 However, as the owner is the manager, it can limit the potential of the business, as it is unlikely that 

other talented individuals will want to be involved if they do not have part ownership. 

 At least in a partnership decisions can be made collectively after reaching consensus, and we know 

that two (or more) heads are always better than one.  

 A partnership always has the ability to attract talent and skills, and offer a share of the profits to that 

individual in return. 

 In businesses with legal personalities, such as a CC and a company, the gap between management 

and ownership is much wider. For example, a company may have 25 owners (shareholders or 

members) but only one manager.  

 In a CC, as the name implies, and because there is a maximum of 10 members, there is a much 

‘closer’ relationship regarding management than is possible in a company. 



 

 

 A company is managed by a board of directors chosen by the shareholders at the Annual General 

Meeting.  

 A private company must have at least one director. 

Tax Implications 

 Taxation is a very important factor when considering the form of business ownership as there are 

different tax structures for each form. 

 A lower tax rate means more profit to be paid out to the owners or re-invested in the business.  

 Sole traders and partnerships are not legal personalities and therefore do not pay tax in their own 

right. The owner or partners are taxed in their private capacity according to the tax tables of the 

Receiver of Revenue. 

 Close Corporations and companies have a legal personality and therefore pay tax in their own 

right. These are taxed at a flat rate as determined by the Minister of Finance. In a company, 

shareholders normally share in the profits according to their shareholding. In a Close Corporation, 

the profits (after tax) are distributed to the members in accordance with the agreed structure in the 

cooperation agreement (established at the inception of the CC). 

Legal Requirements 

 For a business without a legal personality, the legal requirements are simple. A sole proprietor has 

only two legal requirements; the purchase of a trading license (if goods are being bought and sold), 

and a trading name must be registered. It is thus simple, quick and inexpensive to form a sole 

proprietorship. A sole proprietor is not required to have the books audited, but as with all businesses, 

must register with SARS for VAT (value added tax). 

 A few more legal requirements apply to a partnership. A valid partnership contract (preferably in 

writing) must be established, and there may be a minimum of 2 partners and a maximum of 20. Each 

partner must contribute something, whether money (capital), skills or knowledge. There also has to 

be a common interest among the partners so that all may benefit from the partnership. A partnership 

is not required to have audited books. 

 In a CC, a chosen name for the business and a founding statement (CK1) must be submitted to the 

Registrar of Companies and Close Corporations. The name of the CC must be followed by the 

letters CC, or BK (which is the Afrikaans version). A CC must appoint an Accounting Officer, 

although it is not required to submit audited financial statements and balance sheets for publication. 

 The legal requirements for a company are more complicated and lengthy. A public company 

(identified by word Limited after the name) needs a minimum of 7 shareholders, but there is no 

maximum. The Articles of Association detail the rules and regulations for the internal management of 

the company. 

 The Memorandum of Association contains the purpose for which the company is to be formed, as 

well as a description of the business. When establishing a new company, the Certificate of 

Incorporation is a document stating that all formalities have been complied with, and that the 

company may now issue a prospectus (public companies). A public company must issue audited, 

annual financial statements and lodge them with the Registrar of Companies. They must also be 

available for public scrutiny. 

 The legal requirements for a private company (identified by the words (Pty) Ltd. after its name) are 

similar, although a private company must have a minimum of one and a maximum of fifty persons 



 

 

(shareholders). It may not invite the public to buy shares, and the shareholders must contribute their 

own capital or borrowed capital. The transfer of shares is limited, and if the shareholder wishes to 

sell his/her shares, they must first obtain the permission of the other shareholders, as they have first 

option of purchase. 

 The Companies Act does not compel private companies to issue annual financial statements, lodge 

them with the Registrar of Companies, or have them audited. 

Liability and Accountability  

 In a sole trader, the owner of the entity is personally liable and accountable for the business 

undertakings, such as debts, contracts, etc. In a partnership, the partners are jointly (collectively) 

and severally (on their own) liable (responsible) for the debts incurred. Therefore, a partnership can 

be a risky venture unless there is a high degree of trust amongst the members. Many partnerships 

have crumbled with one partner incurring debts which the partnership cannot pay back, or because 

one partner disappeared with all the money. 

 In entities with a legal personality, the situation is very different, thus offering a degree of protection 

for the members (CC) and shareholders (private and public companies). In this case we say that 

there is limited liability, as the ownership and liability are separated. However, this does not mean 

that these entities can trade recklessly, and the directors of a company may be personally liable for 

debts incurred if it can be proved that a company continued trading while technically insolvent (the 

liabilities exceed the assets), or if fraud occurred. 

 A public company must publish their annual balance sheet for public consumption, so that one can 

keep a close check on how the company is being managed. However, this is no guarantee against 

deliberate fraud and ‘creative’ (illegal) accounting methods used to arrive at those figures. The fact 

that books must be audited by a form of independent auditors should provide a high measure of 

security for the public. See if you can find out more about the ‘Big 5’ – the five largest audit firms in 

South Africa. 

Financing Capacity 

 Most probably the single, most important reason a business fails or succeeds is finance, or lack of 

finance.  

 It is difficult for a sole trader to raise a loan, as there is no one to share the risk with. The ability of a 

sole trade to raise funds is solely linked to the security the trader is able to establish; generally the 

personal assets of the owner. If something goes wrong in the business, the sole trader could lose 

everything, including sometimes his/her house and car (private possessions). 

 The situation is exactly the same in a partnership, but consider that you are a partner with two 

others in a firm: If the partners decide to incur a huge debt, and then cannot pay this money back, 

the creditor can come to you and the other partners and demand that you pay this amount from your 

personal funds. Remember, partners are jointly and severally liable for the entity’s debts. However, 

in a partnership, it is easier to raise funds (such as a bank loan) as collectively, it is easier to secure 

the loan than is the case with a sole proprietor, as a partnership is directly linked to the capacity and 

ability of the partners. 

 In a similar manner, the capacity to raise finance in a Close Corporation is constrained by the fact 

that there can be only a maximum of 10 members. However, a CC which has been a going concern 

for some time will have built up creditworthiness (a good track record) which should make it easier to 

arrange bank loans. Financiers will still probably require members to guarantee the loans (by 

arranging security) and therefore, although the members of a CC enjoys limited liability, this would 

not be the case if the loan had to be paid back from personal assets. 



 

 

 In the case of companies, as they are legal personalities, they are able to secure finance from 

various sources; the principal manner is the issuing of shares. As companies can issue further 

shares, their capacity to raise capital is in theory unlimited. They may also issue debentures (a form 

of loan to the company). 

 Companies can also raise loans (such as from a bank) without this affecting shareholders. For public 

companies, the most important mechanism for raising capital is the JSE where shares can be 

publicly traded. Obviously if a company is not doing well it will be difficult to attract investors. 

Problem Solving Techniques  
The Delphi Technique 
 The Delphi technique was originally conceived as a way of obtaining the opinions of experts without 

necessarily bringing them together face-to-face. 

 This technique can be costly as experts in the field are employed to work on a particular problem. 

 Mainly utilised by big corporates. 

 The Delphi technique is useful for generating and clarifying ideas, reaching consensus, prioritising 

and decision making. 

The Force Field Analysis  
 If you want to change something in the business, you look at the forces for and against the change, 

by giving a score for each force. 

 It is used to plan and implement change in a business. 

 The total score for and against the change will give an indication if it is necessary to change or not. 

SCAMPER 
 In this technique a set of questions are used that must be answered to come up with new ideas. The 

alphabets stand for the following: 

S = substitute – what part of the product can be substituted by something else to remove the 

problem/create an improvement? 

C = combine – what people/processes can be combined to remove the problem/create an 

improvement? 

A = adapt – what can be changed to remove the problem/create an improvement? 

M = magnify/modify – what can be modified/magnified to create an improvement? 

P = put to other uses – how else can this problem be solved? 

E = eliminate – what will happen if parts of the problem/process/product is removed?  

R = rearrange/reverse – what if the problem was approached from another angle? 



 

 

Empty Chair Technique 
 A person speaks to an empty chair as if someone was sitting in it to try and solve the problem. 

 A person can switch from one chair to the other to approach the problem from different angles. 

Simplex 
 This technique views creativity as a continuous cycle with eight stages: Problem finding - Determine 

the problem that needs to be solved. 

 Fact finding - Gather information relating to the problem and assess the quality of this information. 

 Problem definition - Formulate the exact problem that needs to be solved. Idea finding - Generate as 

many ideas as possible by using creative thinking techniques such as brainstorming. 

Questions 

Question 1  

(Adapted from various DoE sources)  
 
Four possible options are provided as answers to the following questions. Choose the correct answer and 

write only the letter (A – D) next to the question, for example 1.7 B 

 
a.) The force-field technique is an example of ... 

 
A a community responsibility programme. 
B   an induction program. 
C   creative thinking to solve business problems. 
D   e-commerce.  

 
b.) A problem-solving technique that does not require participants to be in the same place: 

 
A   Delphi 
B   Creativity 
C   Empty chair 
D   Force-field  

 
c.) This problem-solving technique is useful in the following circumstances:  

- Group consensus is required 
- Individuals are not all in the same room 
- Individuals may want their responses to remain anonymous 

 
A   Delphi 
B  Force-field 
C   Win-win 
D   Creative response 

 
d.)  Which ONE of the following statements regarding creativity is TRUE? 

 
A   Only intelligent people are creative. 
B   Knowledge does not assist creativity. 
C   Creativity is an innate ability that can be learnt. 
D   Only artistic people are creative.  

 
e.) Problem solving involves the application of various steps. From the list given choose the most 

correct sequence: 
i. Choose a solution 



 

 

ii. Identify possible solutions 
iii. Generate ideas and reasons 
iv. Identify the problem 
v. Implement the solution 

 
A   iv, i, ii, iii, v 
B   iv, iii, ii, i, v 
C   iii, v, iv, ii, i 
D   iv, ii, iii, i, v 

 
f.) Which one of the following is not a technique used for problem solving? 

 
A   Delphi technique 
B   Brainstorming 
C   Forced field analysis 
D   Insurable interest 

 

Question 2 

(Adapted from DoE, November 2010, Paper 1, Question 6) 
 

Three friends, Jabulani, Melissa and Karen, are running a well-established partnership business in 

Soweto. They manufacture, supply and install kitchen cupboards directly to the public. Their turnover is 

R30 million per year and they make a net profit of R9 million per year. They have been in business for the 

past ten years. They are BBBEE compliant. 

 
The partners want to change from a partnership to a public company. Advise them on any FOUR factors that 

may affect both the success and the failure of the new form of ownership. Recommend whether they should 

change to the new form of ownership. Motivate your answer. 

                                                                      [40] 

Memorandum 

Introduction: 

- The following factors must be carefully considered because they contribute to the success or failure 

of the business enterprise. √ 

- There are many legal procedures and requirements that these friends must comply with when 

forming a public company. √ 

- The correct division of profits create more income and is important for the success of the business. √ 

 

Advice on factors that must be considered: 

Capacity: √√ 

- The capacity of the company refers to the size of the business operation. √√ 

- Should the company be involved in manufacturing or a production process then they will require a 

large amount of capital. √√ 

- Any relevant answer related to capacity. 

 



 

 

Success: 

- The company acquires a large amount of capital to start up the company. √√ 

- Further capital may also be required in the future to finance expansion. √√ 

- Requires a stable cash flow to fund the operations of the company such as payment of wages and 

salaries, payment of creditors and other expenses. √√ 

- Company that is well managed will lead to future growth. √√ 

- When BBBEE compliant, the company will have easier access to capital on the JSE.√√ 

- Any relevant answer related to the success factors on capacity. 

 

Failure: 

- The formation of a public company will definitely mean a large business operation in the 

manufacturing/production industry. √√ 

- This capacity requires sufficient cash flow and should this not be available, then this will lead to the 

failure of the company. √√ 

- Any relevant answer related to failure factors on capacity.  

 

Legislation: √√ 

- A public company must be registered in terms of the Companies Act No. 61 of 1973. √√ 

- The public company becomes a legal person when it is registered. √√ 

- The shareholders have limited liability as per legislation. √√ 

- The company is sued and the shareholders do not run the risk of losing their personal possessions. 

√√ 

- Any relevant answer related to legislation. 

 

Success: 

- The limited liability of a public company allows the directors of a public company to take calculated 

risks as this will not have any direct legal implications for them. √√ 

- The ability to take risk also allows the company to show growth. √√ 

- Any relevant answer related to success factors on legislation. 

 



 

 

Failure: 

- The lengthy establishment procedures laid down by the Companies Act may lead to the failure of the  

company. √√ 

- The subsequent legal requirements such as the auditing and publication of audited financial 

statements may lead to the failure of the company. √√ 

- Companies may find it difficult to meet the above requirements. √√ 

Capital: √√ 

- The size of the business and the type of product manufactured will determine the amount of capital 

required. √√ 

- Companies can raise extremely large amounts of capital in terms of the legislation as per authorised 

share capital. √√ 

- Companies raise capital by selling shares to the public. √√ 

- Any relevant answer related to capital. 

 

Success: 

- The public company sells shares to the public. √√ 

- The company has a large number of shareholders who contribute to a larger share capital. √√ 

- The smallest investor is also given an opportunity to buy shares in a public company.√√ 

- Any relevant answer related to success factors on capital. 

 

Failure: 

- Poor financial results of the company may lead to shareholders selling their shares in the company. 

√√ 

- Poor control by the board of directors over the share capital may also lead to the failure of the 

company. √√ 

- Any relevant answer related to failure factors on capital.  

Taxation: √√ 

- The public company is responsible for paying tax on profits. √√ 

- The company is taxed at a fixed rate as determined by the Minister of Finance for that particular tax 

year.  

- Any relevant answer related to taxation. 

 



 

 

Success: 

- Companies have more opportunities to reduce the tax liability.√√ 

- This can be achieved through allowances etc. which can be claimed as company expenses and thus 

reduce the final tax to be paid on company profits. √√ 

- Any relevant answer related to success factors on taxation. 

 

Failure: 

- The high tax rate on profits of companies may lead to companies closing down. √√ 

- Companies pay tax at a fixed rate as a legal entity and should they not be able to pay income tax on 

profits then this may lead to the failure of the company. √√ 

- Companies may experience cash flow problems when paying provisional tax and this may lead to 

failure of the company. √√ 

- Any relevant answer related to failure factors on taxation. 

Division of Profits: √√ 

- Shareholders share in the profits of a company. √√ 

- They receive profits in the form of dividends. √√ 

- Dividends are declared as cents per share. √√ 

- They may receive interim dividend cheques. √√ 

- Final dividends are declared on the profits of a company at the end of the financial year. (or as 

determined by company policy) √√ 

- Dividend cheques/electronic payments for final dividends are sent to shareholders in the new 

financial year.  

- Any relevant answer related to division of profits. 

 

Success: 

- The high profits and good returns to shareholders indicate the success of the company. √√ 

- The value of the shares increases as there is growth in the company. √√ 

- Any relevant answer related to success factors on division of profits. 

 



 

 

Failure: 

- Low profits or losses sustained by the company leads to failure of the company. √√ 

- Low dividend returns to shareholders may result in shareholders selling their shares in the company 

and this may lead to failure. √√ 

- Any relevant answer related to failure factors on division of profits.  

 

Management: √√ 

- The management of a company lies in the hands of the board of directors. √√ - The board of 

directors are elected by shareholders. √√ 

- There must be a minimum of two directors elected as per Companies Act. √√ - Any relevant answer 

related to management. 

 

Success: 

- The management is in the capable hands of the board of directors who will ensure success for the  

company. √√ 

- The directors are paid directors’ fees who will drive the company to success. √√ 

- Any relevant answer related to success factors on management. 

 

Failure: 

- Poor management by the board of directors will lead to failure.√√ 

- Directors not acting in terms of their appointment to the company may lead the company to failure. 

√√ 

- Any relevant answer related to failure factors on management. 

 

Conclusion 

- To start a public company involves legal matters that must be complied with. √√ 

- When managing capacity, legislation, capital, taxation and profits well, the company can be 

successful. √√ 

- Any other relevant conclusion related to the forms of ownership. 



 

 

Question 3 

Protea Gardens is a small shopping mall in Soweto. Besides some anchor tenants such as Nedbank Ltd, 

there are a number of smaller businesses which contribute to the success of this mall. These smaller tenants 

consist of Joes Take Aways, Alex and Sons Hardware, Optical CC and Beds and Beyond (Pty) Ltd. 

 

a.) Compare the following factors which can contribute to the success or failure of Nedbank Ltd. and 

Optical CC: 

 

i. 2.1 Taxation 

ii. 2.2 Management 

iii. 2.3 Capital 

iv. 2.4 Profits          (16) 

 

b.) Explain any FOUR advantages that Optical CC has over Joes Take Aways.   (8) 

c.) Discuss THREE characteristics of a form of ownership such as Beds and Beyond (Pty) Ltd (6)  
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